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BEFORE THE NATIONAL GREEN TRIBUNAL SITTING AT

PUNE

EXECUTION APPLICATION No. 2 ol 2023

IN

ORIGINAL APPLICATION NO. 05 OF 2O2L

BETWE E N:

Santosh Patil and Another APPLICANTS

VERSUS

Level Environment Impact Assessment

RESPON O E NTS

Member-Secretary, State

Authority, and Others

COMBINED REJOINDER TO AFFIDAVIT-IN-REPLY OF

RESPONDENT NO.2 - SLUM REHABILITATION AUTHORITY,

RESPONDENT NO.3 - MAHARASHTRA POLLUTION CONTROL

BOARD, RESPONDENT NO,4. MSSRS. SKYLARK BUILDCON

PvT, LTD. (DEVELOPER)

I, Santosh Patil, the Applicant above-named, residing at

Mumbai, on behalf of the Applicants, do hereby solemnly affirm and

state as under:

1. The Appellant has gone through the copy of the Affidavits-in-

Reply of the abovementioned Respondents. Since, the fundamental

issues raised in all the 3 Affidavits- in- Reply are essentially the same,

accordingly, this Rejoinder is being filed dealing with the core issues

at sta ke.
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2, The only stand taken by all the abovementioned Respondents is

that, the Developer rs proposing to provide 502 number of parklng

spaces by 2oth March, 2025, and accordingly, the Execution Application

oug ht to be dismissed,

3. The aforesaid stand taken by these Respondents is not only

untenable but it is appalling for the reason, that as an organization,

the Slum Rehabilitation Authority and the I'4aharashtra Pollution

Control Board, are committed to upholding the environmental laws.

Unfortunately, it has done a turnaround and has taken a position which

is environmentally pernicious. This is because, especially the Board,

initially had taken the position that parking ought to be provided

simultaneous to construction of Rehab tenements. However, the Board

now has done an undesirable turnaround by taking the position that it

would be fine if the Developer makes a promise to provide parking at

a later date, which otherwise contravenes the Orders of this Hon'ble

Tribunal, which had mandated that providing the said 500 parking

cannot be delayed failing the sale of apartments ought to be stopped.

4. Naturally, there are overwhelming circumstances to suggest,

that this turnaround, especially by the Maharashtra Pollution Control

Board, would far more than meet the eye.

5. Be that as it may, the replies given by the Respondents as above,

suffer from the overwhelmingly grave infirmities. These Grounds are

stated hereunder:

6. GROUNDS why the hollow promise of providing parking at

the later date is legally and factually untenable.
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7.O GROUNDS:

7.I GROUND NO. 1:

The stand of the Respondents is fatally hit by the legal maxim

- 'A verbis legis non recedendum est', i.e. "From the words of

law, there must be no departure" - the Final Order of the

Hon'ble Tribunal dated 2'd February, 2022 was categorical and

specific - these Respondents are seeking to revise the Order

by adding their own invented words:

The Applicant submits that the Order of the Hon'ble Tribunal was

final and that it was not challenged by the Respondents in the Hon'ble

Supreme Court. So, the said Order has assumed a finality.

Once a judicial Order reaches the level of finality, then it

becomes the law and that no words can be added to this law. This

premise gets reinforced by the well-accepted legal maxim'A verbis

legis non recedendum est', i.e. "From the words of law, there must be

no depa rtu re".

Unfortunately, in this case, the Respondents have made a

departure from the words of law by adding their own invented words.

The binding word of law as stated in the Final Order of this

Hon'ble Tribunal dated 2"d February, 2022 (ANNEXUREIA-7') ts

stated as follows:

"9. We have duly considered the rival submissions and find that

the stand taken by the PP cannot be accepted. Once it is

undisputed that free sale component flats have been sold,
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CONDITION FOR PROVIDING PARKING IN

REHAB COMPONENT CANNOT BE DEFERRED.

The joint Committee has categorically found violation of the EC

condition. Remedial action needs to be taken by a joint

Committee of statutory regulators.

70. Accordingly, we direct the Slum Rehabilitation Authority in

coordination with SEIAA and SPCB, Maharashtra to hold joint

meeting within one month and take remedial action inter-alia by

restraining the PP from any further alienation till EC condition is

complied with or ti the joint Commiftee finds compliance. The

application is disposed of."

(Emphasis supplied).

ORDER OF THE HON'BLE TRIBUNAL:

"condition for providing parking in the Rehabilitation

component cannot be deferred."

"condition for providing parking in the Rehab component

can be deferred by 3 years"

The Applicant submits that these Respondents have added words

to the Order of the Hon'ble Tribunal as stated above. These words

have been added as under:

WORDS WHICH HAVE BEEN ADDED TO THE ORDER OF

THE HON'BLE TRIBUNAL BY THESE RESPONDENTS:
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The Applicant submits that since these Respondents have added

words to the categorical order of this Hon'ble Tribunal, accordingly,

their stand that the providing parking can be deferred by 3 years be

outrightly rejected as it gets assailed by the abovementioned well-

accepted legal maxim -'A verbis legis non recedendum est'.

7.2 GROUND NO,2:

The Environment Clearance granted to the Project Proponent

expired on 27 January, 2023 - no work on parking tower

possible without Environment Clearance, which will take

several years since this is a Category B-1 Project:

The Applicant submits that the Project Proponent had received

Environment Clearance on 28 January, 2OL6. Since as per the

Environment Impact Assessment Notification of 2006, the validity of

the Environment Clearance is for 7 years, therefore, this Clearance

has expired on 27th January, 2023. Unfortunately, notwithstanding the

said expiry of Environment Clearance, work is going on at the site

especially of the interiors and also the Hotel building.

The Applicant further submits that this is a Category B-1 project

since the aggregate Built-up Area is more than 1.5 lakh square metres.

Accordingly, as per the Notification the following procedure is required

to be followed:

(A) The Project Proponent will have to make an application for

fresh Environment Clearance,
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(B) The State Level Expert Appraisal Committee shall then

examine the same and then will prepare the "Terms of

Reference" based on which Environment Impact

Assessment studies would be conducted.

(D) After collection of data and information a fresh

"Environment Impact Assessment Report" would have to

be prepared for the consideration of the State Level Expert

Appraisal Committee and the State Level Environment

Impact Assessment Authority.

It is pertinent to note that the Project Proponent still does not

seem to have made any application for Environment Clearance.

Once such an application is made, then to comply wilh (A) to (D)

above, it will take about 1% to 2 years to obtain Environment

Clearance. Only thereafter, the Project Proponent can start the

foundation work for the, inter alia, 3O-floor proposed parking tower.

The Project Proponent had given an assurance through a

Registered undertaking that he would make parking towers in 3 years

i.e. by 20th March, 2025. Thus. as of date the residual time available

is only 1 year and 6 months.

Considering the above, it is impossible for the Project Proponent

to make parking towers of 30 floors in 18 months'time, especially,

when as of date, the Project Proponent has not even moved to take

(C) Environment Impact Assessment studies would take more

than 1 year to complete because, data analysis of all the 4

seasons would have to be done.
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Environment Clearance, which by itself would take at least 18 months,

if not more.

In short, these Respondents have put up only unrealistic

rhetorical words to rescue the Project Proponent from his travails

emanating out to serious violation of the Environment Clearance

condition. The true fact that it is impossible to complete the parking

towers, by 20th March, 2025.

7.3 GROUND NO. 33

By violating an important Environment Clearance condition the

Project Proponent has created a humanitarian crisis- This

becomes a violation case and the procedure for a "Violation

Case" stated in the Offace Memorandum dated 7th luly,2021,

would have to be invoked:

The Applicant submits that the Project Proponent has done a

serious violation of the law, whereby he did not provide 500 parking

as was stipulated as an essential condition for Environmental

Clearance and that this violation has been affirmed by this Hon'ble

Tribunal vide its order dated February 2022.

The Ministry of Environment, Forests and Climate change has

issued an Office Memorandum dated 7th July, 2O2!, (ANNEXUREIA-

2') wherein special procedures have been specified in cases where

there is a violation of the Environment Clearance condition. The

relevant parts of this Office Memorandum is quoted hereunder:
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9. Definition of Violation and Non-compliance: The Standard

Operating Procedure (SoP) considerc 'Violation' &

'Noncompliance' from the following perspective:

i. "Violation" means cases where projects have either started the

construction work or installation or excavation, whichever is earlier,

on site or have expanded the production capacity and / or project

area beyond the limit specified in the Environmental Clearance

(Prior-EC) without obtaining Prior-EC or change of scope without

prior approval from the Ministry.

ii, "Non-compliance" means non-compliance of terms and

conditions prescribed by the Regulatory Authonty in the Prior

Environment Clearance accorded to the project.

70. Standard Operating Procedure - Guiding Principles:

i. Without prejudice to any other consequences, action has to be

initiated under section 15 read with section 19 of The Environment

( P ro te ct i o n ) Act, 1 9 8 6 a g a i n st ?!!!ig!Zl!9!E.

ii, Projects not allowable/ permissible, for grant of EC, as per extant

regulations: To be demolished.

iv. Polluter pays! Violators to pay for violation period -

proportionate to the scale of project and extent of commercial

transaction.

iii. Proiects allowable/permissible, if prior EC had been

taken as per extant regulations: To be closed until EC is granted

(if no prior EC has been taken) or to revert to permitted production

level (in case prior EC has been granted).
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The Applicant submits that it is a matter of record, duly inferred

by the Hon'ble Tribunal in its Final Order dated 2d February, 2022,

that there has been a violation of the Environment Clearance

condition, by not providing 500 number parking. Accordingly, in terms

of the Office Memorandum dated 7th )uly, 2027, it becomes a case

under the category 'Vlolation' & 'Non-compliance' for which

'Polluter-Pays Principle' ought to be mandatorily applied.

Accordingly, till the time this case is processed as a "Violation Case"

there cannot be any question for applying for a fresh Environment

Clearance for constructing the parking towers which the Project

Proponent is proposing to be done by 20u March, 2025.

In other words, what the Project Proponent has stated and

accepted by the Slum Rehabilitation Authority and the Maharashtra

Pollution Control Board is a theoretical impossibility, and it would be naive

for the Applicant to presume that the Authority and the Board is unaware

of such an impossibility.

7.4 GROUND NO, 4:

The Project Proponent with the cooperation of the Slum

Rehabilitation Authority is misleading this Hon'ble Tribunal -
The land where parking is proposed is fully encroached with

slums:

The applicant submits that the project proponent has tried to

mislead this Hon'ble Tribunal, for the reason that the location where

the Project Proponent has shown the parking towers, that land is
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completely encroached and that the removal of encroachment itself

takes several years Accordingly it is impossible for the project

proponent to complete the construction of parking towers by such

and such date.

That the said land is completely encroached is apparent from the

latest Google Earth Satellite Photograph, a copy of which is annexed

hereto and marked as ANNEXURE-'A-3'.

In short, the Project Proponent is trying to mislead this Hon'ble

Tribunal with an undesirable connivance of the Maharashtra Pollution

Control Board and the Slum Rehabilitation Authority. Accordingly, it

would be in the fitness of thinqs for this Hon'ble Tribunal to take a

serious note of such an undesirable dispositlon of such Statutory

Authorities who ought to be committed to enhancing the environment

and not to preside over its destruction through nepotistic actions.

7.5 GROUND NO. 5:

The Proiect Proponent it has not come with clean hands

because it has clearly violated the order of this Hon'ble

Tribunal by selling flats thousands of crores at a time when he

was not altowed to sell the flats - no equity can be granted to

the Proiect Proponent:

The Applicant submits that it is a matter of record that

notwithstanding the order of this Hon'ble Tribunal, the Project

Proponent had the audacity to contemptuously and openly defy the

binding Order of this Hon'ble Tribunal dated 2nd February, 2022

3,h
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(annexed above as ANNEXURE-'A-7'), and thereupon, he has sold

apartments worth several thousand crore, and which have been very

elaborately submitted with evidence before this Hon'ble Tribunal in the

Main Execution Application.

However, none of the Respondents have chosen to reply on this

pointed fact, except that a spacious plea has been taken that 2 flats

which would cover the cost of the parking tower has been kept as lien.

The Slum Rehabilitation Authority and the Project Proponent

have simply added their own words to this element of the Order of this

Hon'ble Tribunal where t re order was not to alienate any of the

flats in the project and not just 2 flats,

In short, with reference to the compliance of the order of this

Hon'ble Tribunal, to not to sell the flats, the Slum Rehabilitation

Authority and the 'Project Proponent' both have added words to the

Order of this Hon'ble Tribunal as under:

"7O. Accordingly, we direct the Slum Rehabilitation

Authority in coordination with SEIAA and SPCB,

Maharashtra to hold joint meeting within one month and

take remedial action inter-alia by restraining the PP from

any further alienation till EC condition is complied with or

till the joint Committee finds compliance. The application

is disposed of," (Emphasis supplied).

The Applicant submits that these Respondents have added words

to the order of the Hon'ble Tribunal as stated above. These words

have been added as under:

?ru
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ORDER OF THE HON'BLE TRIBUNAL:

"restraining the pp from any further alienation ilil EC

condition is complied."

WORDS WHICH HAVE BEEN ADDED TO THE ORDER OF THE

HON'BLE TRIBUNAL BY THESE RESPONDENTS:

"restraining the PP from alienation of 2 of more than 4OO

apattments in the project till EC condition is complied"

In view of the above, this action of the Project Proponent is

clearly assailed by the well-accepted legal maxim, 'A verbis legis non

recedendum est't i.e. "From the words of law, there must be no

departure" and which has also been referred to in the

foregoing.

7.5 Environment Clearance was transferred to another entity

in violation of the Environment Impact Assessment Notification

of 2OO6:

The developer respondents have claimed that the Office

Memorandum related to the transferability of Environment Clearance

was issued after the impugned environment clearance was granted.

This claim of the respondents in fact does not help them all and

in fact it deteriorates their case. This can be appreciated by evaluating

the two provisions, that is, the one before Amendment, and the one

After Amendment.

IL3
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PRE.AMENDED PROVISION:

11. Transferability of Environmental Clearance (EC):

PARA ADDED THROUGH AMENDMENT:

(lA) A prior-Environmental Clearance granted for a specific project,

except mining projects may be split amongst two or more legal persons,

entitled to undertake the project and transferred during the validity to

another legal person on application made by the transferor in the format

specified on PARIVESH portal to the concerned Regulatory Authority

along with requisite documents. The concerned Regulatory Authority shall

split and transfer the prior-Environmental Clearance, on recommendation

of the concerned Expert Appraisal Committee to the other legal persons

for the respective projects.

From the aforesaid provision of law, it is apparent that in the

pre-amended Environment Impact Assessment Notification of 2006,

there was no provision for a joint development. This was introduced

for the first time vide amendment dated 21't April, 2023.

Be that as it may, in either case, whether it is transfer of

Environment Clearance or whether it is a case of joint development,

there has to be a specific order to that effect passed by the State Level

Environment Impact Assessment Authority.

Needless to add that in this case, there has been no specific

order of the State Level Environment Impact Assessment Authority,

32?

A prior environmental clearance granted For a specific project or

activity to an applicant may be transFerred during its validity to another

legal person entitled to undertake the project or activity on application by

the transferor, or by the transferee with a written "no objection" by the

transferor, to, and by the regulatory authority concerned, on the same

terms and conditions under which the prior environmental clearance was

initially granted, and for the same validity period. No reference to the

Expert Appraisal Committee or State Level Expert Appraisal Committee

concerned is necessary in such cases,
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whereby a joint development was permitted by 2 Developers.

Therefore, the impugned Environment Clearance becomes legally

untenable and it seriously violates the Environment Impact

Assessment Notification of 2006.

8. Considering the aforesaid, it is apparent that the contentions put

forward by the Developer Respondents are simply preposterous and

ought to be rejected. Accordingly, the Applicant humbly reiterates that

the contentions raised by these Respondents, in their Affidavits-in-

Reply be rejected and the prayers made in the Appeal be made

a bsolute.

VERIFICATION

I, Santosh Patil. Flat No. 1208, Rehab Bldg no. 04, Shree Sai

Sundar Nagar CHS, Sadanand Hasu Tandel Marg, Prabhadevi, Mumbai

- 4OOO25, on behalf of the Applicants do hereby verify that the

contents of aforesaid paras in this Rejoinder to the Affidavit-in-Reply

of above referred Respondents, are true to my personal knowledge

and belief and that I have not suppressed any material fact

APPLICANT
BEF

sh. B. R. DUBE
R. Sc. {Hons'} LL.B., R"8. ,{o' 3047

Advocate & Notary PtrU-
Govl of lndia

7l 106, L€dY Ratar Compl"i,
0la

D. s. Mar3, w6, MUllBAt ' 400

7z?

2-a)23

* +

o
1.820?5

* *

OF

Eoiry Oete €rpry Ar.
NOTABIAL

*

-

t
Ncte'y P,eni. No. I o &
Sr, tic.7l I I 1! ds ttl olltoz3

APPLICANT

DATE! 19th September, 2023.

PLACE: Mumbai

)l
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Item No. 01 (Pune Bench)

BEFORE THE NATIONAL GREEN TRIBUNAL
PUNE BENCH

(By Video Conferencing)

Org. Application No. O5/2O21(WZI

(With report dated 08. I 1 .202 1)

Santosh Patil & Anr. (Mumbai-Maharashtra)

Versus

Applicant(s)

Member Secretary State Level Environment
Impact Assessment Authority & Ors. Respondentls)

Date of hearing: O2.O2.2O22

HON'BLE MR. WSTICE ADARSH KUIIIAR GOEL, CIINRPERSON
HON'BLE MR. JUSTICE SUDHIR AGARWAL, JUDICIAL MEMBER
HON'BLE DR. NAGIN NANDA, EXPERT MEMBER
HON'BLE DR. VIJAY KULKARNI, EXPERT MEMBER
HON'BLE DR. AFROZ AHMAD, EXPERT MEMBER

321

CORAM:

Mr. Aditya Pratap, Advocatc

Mr. Aniruddha S. Kulkarni, Advocate for SEIAA & MPCB
Mr. Girish Utangale, Advocate for R-2
Mr, Marur Khandepar:kar, Advocate for R-4 & 5

ORDER

1. Prayer in this application is for compliance of Environmental

Clearance (EC) conditions in the matter of providing parking facility by

the project proponents (PP) - Respondent Nos.4 and 5, M/s Skylark

Buildcom Pvt. Ltd., Mumbai and M/s Oberoi Realty Limited, Mumbai

who have jointly developed an Area Development Project under Slum

Rehabilitation Scheme (SRS) at FP No. 1076, lOTa of TPS-(tV) of Mahim

Division for Sai Sundar Nagar CHS and other amalgamated societies. The

PP have taken EC dated 28.01.2016 issued by SEIAA, Maharashtra

1

which has following condition:-

ANNEXURE.IA.l '

Applicant:

Respondent(s):
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tTralfic congestton near the entry and exit points from the roo.ds
adjoining the proposed project site must be auoid.ed. Parking shoutd
be fullg internatized and. no public space should be utilized.
Parking for Exbting and Proposed. Deuelopment (Sale Buitding):
1726 No's. Rehab: 50O No.s"

2. The matter was considered on 04.06.2021. The Tribunal

constituted a joint Committee comprising CPCB, State PCB and SEIAA,

Maharashtra to ascertain status of compliance of EC condition after visit

to the site and interaction with the stakeholders. The matter was

thereafter, considered ot 07.O9.2021, 09.11.2021 ar:d 14.12.2021 and

was deferred to today for further proceedings.

3. Report of the ioint Committee dated O8. I 1.202 I has been hled

after undertaking visit to the site of the project on 22.10.2021 and also

giving opportunity to the Project Proponent to submit relevant

documents. The Committee concluded that the EC condition of providing

500 parking for rehab buildings has not been complied with.

Observations, hndings and conclusions in the report are as follows:-

"2.O Obseruatlons a d fTndlngs

Based on the preliminary information receiued from uarious
organbatiotts, and folloued bg stte tnspection to assess the i.ssue
mentioned. in the aforesaid. Hon'ble NGT Order, the obseruations &
Jindtngs of the Committee are gtuen as belou):

i. The project proponent has obtained enuironnrent clearance
uide ra. MoEF-21-72/ 2OO8-[A-W rco, dated 23/O3/2OO9 for
deuelopment of Skgla* Heights (Amalganated SRA scheme) at
FP No. 1076, 1078 of TPS- (IV\ of Mahim Diubion. The totat pbt
area is 39,701 sq-m arLd the totnl proposed built-up area is
2,64,770.33 sq-m. Further, the project proponent has obtained
modiftcation in enuironment dearone for the said project uide
no. sEIAA-2O 1 I / 4868/ CR- I 07/ 20 I 1, d.ated 06/ 03/ 20 1 2. The
total pbt area is 38,857.5 sq-m and. the total proposed built-up
area is 2,64,770.33 sq-m and the proposed building
cnnfigumtion is Rehab: 14 buildings LDith G + 1G22 Jloors; flots:
2,228 nas. shops: 14O nos. unlfare center: 67 ruts. sa)e: Tou.rcr
A:3 bosetent + LG+ UG + 4 podium + 1- 57 Jloors and flats:
30 nos. ond. Tower B: 3 basement + ln+ UG + 4 podium + 1-11
floors uilh ammercial oteo. shopping andfood 6urt.

330

2
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Further, the project proponent hos obtained enui.ronment
cLearance for m*ed use ftotel & residential) project at FP No.
1076, 1078 of fPs- W) of Mahtm Diubion ui.d.e no. SEAC-
20 ) 3/ CR- 135 (11/ CJ, dated 28/ 01/ 2016. The total plat area is
84853.83 sq-m (due ta amalgamation of neu plots) and the
total proposed built-up area is 6,43,000 sq-m and the proposed
buiLding confguration b Rehob: 25 buildings LDtth G + 30 Jloors;
flats: 4,5O2 nos. shops. 141 t:.r.s. welfare center, balwadi &
societA center: 127 nos. sale: Tower A (hotel & residential): 3
basement + LG+ UG + 4 podtum + 31 JlDors uith 25oroorns
and 32 - 65 tloors wlth 56 nos. flrrts and rool top hellprrd.
ond Touer B (reslde,{,tla'l): 3 basement + LG+ VG + 4
podlum + 89 lToors utith 260 

^os. tlats. The coples of the
E,a,ulro'I,t,,,e'8' Cle(Iro, ce ol 2OO9, 20272 and 2076 dre
gioen at Annexure-Il to IV respectlvelg.

As per the e vironment clearance oI 2012, the prcJect
proponent has declared that 7,432 nos. oJ parklng sho.ll be
provided lor the exlsting a d proposed deoelopnent (so,le
butlding). Whereas, as per environmelt clea,ra,,1,ce of 2016,
the prolect proponent has declared thot 7,726 nos. oj
parklng shall be protlded Ior the exlsting q d proposed
developme^t (sale buildi^g) ard 5OO ttos. ol pqrki,ag shall be
provid.ed. for rehab buildlng.

The project proponent had been grated Consent tD Esa.bLish bg
MrcB uide format no. 1 .O/ BO/ CAC-CELL/ UAN No.
OOOOO 1 65 1 8/ E/ Vh CAC- I 9O3OO0 839, dated 1 5/ 03 / 20 1 9, for
the construction of residential and hotet buildirq under SRA
scheme tn Red category uith totot plot area of 83,853.83 sq-m
and total built-up area of 6,43,000 sq-m. Subsequentlg, the
project proponent ha,s obtahed consent to operate, part of the
rehab butldirq no. 7, 8, 10, 11, 12 & 13 from MPCB ui.de dated
26/03/2019 and uqlid up ta 31/ 1O/2O2O. It is gathered that
the project proponent has applied for renewal of con-sent to
operate Ior the aforcsaid O6 r..r,s. of rehab buildings b MrcB
uide dated 04/ 10/2021. The issuance of reneual of consent to
operate is pending before the MPCB

Also, the project proponent has applied for consent to oper@te

for the remaining rehab butldings rlo. l, 2, 3, 4, 5, 6, 9 and 14
b MrcB vide dated 07/ 10/2021. The issuance of consent to
operote b penditg before the MPCB.

It is gathered from the MPCB uide letter no.
MPCB/ ROM/ ID/ 2OO724O0O1, dated 24/O7/2O2O th@t MPCB
has rbsLed tnteim directions under the Water (Preuention &
Contrct of Pollution) Act, 1974; Air (Preuention & Controt of
Pollution) Act, 1981 and Hazardou.s & Other Waste (Management
& Transboundarg Mouement) Rules, 2016 based on the
inspectian of MPCB officials uide dqted j1/12/2O19 and
personal hearing conuened with project proponent on
04/ 07/ 2O2O for the non-crmpliances obserued w-r.t. not
obtatning reualid.ati.on of consent to establish; not reneu.ttng
the consent to operate for the part of rehab buiLdings; not
recycling the treated. seluage u.)ater @ 60% for secondary

3)l

lt.

U

LLL.

3

iu.
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purpose and not prouid.ing 5OO nos. of parking for the rehab
buildings. The copg of inteim directions i.ssued by MPCB to
the project proponent is giuen at Annexure-V. The copg of
replg submitted bA the project proponent to MPCB uide dated
10/ O 1/ 2021 is giuen at Annexure-W for kind. tnformatton.

uL. It i.s gathered from the reply submitted ui.d.e dated
10/O1/2O21 bA the project proponent that as per para 4 of the
aforesaid replV "... The already completed bu dings are
approued and constntcted as per old DCR where there uas no
proui-sion of parking for such size of tenements. In the reuised
enuironment clearonce the parking for such size tenement is
proposed as per New DCPR, and tue are bound to prouide the
proposed parktng and we are planned the same in our future."

UtL. During joint committee inspection, it is obserued that out of 25
rehab building sanctioned as per enutronment clearance of
2O16, the project proponent has corstructed only 14 no. of
rehab buitdings. As per the environment clearance condition,
o-s per the rept! submitted by the project proponent to MPCB
uide d@ted 10/01/2021 and during the joint committee
inspectton utde d.ated 22/ 10/2021 that the project proponent
has not Aet prouided 500 nos. of parking for the rehab
buildings.

ULtL. Further, the joint committee during its site $pection uide
dated 22/10/2021 had requested the project proponent to
submit the following doanments/ records;

a. 1998 first IOA for Rehab Building no. I - CopA of plant
and the IOA

b. Chronology of euents u.r.t. sanctioned bu ding plans
c. Reports of approvat while granting IOA
d. Chronology of euents u.r.t. date-uise sanction of

commencement certifiLate plinth checktng certificate
e. Before sanctioning of fresh enuironment clearance of 2016,

no. of buildings constructed supported uith all necessary
documentary euidences.

f. bpg of tralrtc managemert plan along with oll ne<zssarg
dacuments su.bmitted while gront of etwimnment dearance of
2OO9,2012 otld 2016.

g. Information regarding Luhether the project proponent had
been obtained amend.ed enuironment clearance for reduction
of height of the building.

h, Comparotiue stqtement of enuironment clearance granted uide
2OO9, 2012 and. 2016 w.r.t. plot area, bu ding ptans,
conftguration and other mqndatory seruices especiallg
proui,sion of parktng fqLilitg as per DCR.

However, the project proponent hos not subm&ted the aboue
requi.sitc inlormqtion to the joint committee tilt date Le. 08/ 1 1/ 2021.

3. O Conctuslons

The project pioponc'lt ho-s obtqited envitonrnent clearance vid.e
2OO9, 2072 and 2076 qnd obserued th@t the tots, plot area and
built-up oreo ho's been reltised, lrom tirrn,e to time bg obtqini^g

33L

4



amendment oJ the environme'l't cleqronce. As per the envitonment
cleqrc,'rce co,I;ditioq and. q.s per the replg submitted bg the prciect
proponcnt to MPCB olde dated. 1O/O7/2O21 a d durlng th.e iolnj
comrnittee inqtectlo'r uld.e dqted. 22/10/2021 tho',t the prolect
propo^e\t hg"s not get ptotttded 5OO ,ros. ol parking fior the reh(lb
buildings. Therelore, the prolect ptapon;ent has non-complied
w,r.t, environment cleo,rq,nce condltlons especlallg prouision o!
5OO nos. oJ parklng lacllttg lor the rehab bullding.

The project proponent ha.s appLied for reneunl of consent to operate Jor the
06 nos. oJ rehab buildings (building no. 7, 8, 10, 11, 12 & 13) to MrcB uide
dated 04/10/2021. The bsuance of renewcd of @nsent to operate b
pending before the MrcB. Also, the project proponent has applbd for
consent to operqle for the remainmg rehab bu dings (buiJditq rc. 1, 2, 3, 4,
5, 6, 9 and 14) to MPCB uide dated 07/ 10/ 2O2 L The lssuorr.ce of conse t
to operote is pending belore the MrcB. F-urther, the prcject
proponent hqs nat yet provlded the deslred lnlormttion to the jolnt
comtnittze."

4. The Project Proponent has hled response to the report of the

Committee. The defence of the PP is that requirement of providing 50O

car parking need not be complied till entire project is completed on the

larger area. Development of a portion of the project has not even

commenced and thus, there is no non-compliance. Affrdavit of the Project

Proponent is extracted below:-

"5. I saA that the said Report is inconclusiue and mi-sconceiued
and therefore ought not to be consi.d.ered bg this Hon'ble
Tibuna| inter alia, on the fotlolDtng grounds, each of tDhich
are in the altematiue and without prejudice to each other:

5.1. The said Scheme ls an oagolng project

5.1.1. I say that the said Committee h@s, in the so,id. Report,
incorrectly sought to recommend that thi.s Respondent should
submtt a ttme bound action plan to expedite prouision of 5OO

nos. of parking factlttA to rehab buttdtngs'.

5-1.2. I submit that the said Committee ha's not considered that the
satd Scheme is an ongoing project being deueloped tn multiple
phases. The constructlon of o.ddltlona.l rehab buildtngs
a.s uell as the balance co,r p(rrklng spaces ls Part of th,e
large lagout belng lmplemented ln a phase wlse mo,nn,er
under a slum 

"ehabllltatlon 
scheme and the same ls to

be und.erto,ken o'nd completed as per the permlsslons
g"antcd bg che pld.^nlng outhoritg including but rlot
llmlted to commencemen,t certltlcates.

5.1.3. Thus, construction uork and completion of additi.onat rehab
buildings as uell as the balance car parking spaces is
necessartly linked to ttmely grant of con-sttuctton
permrbsions by the planning authoitA and therefore the
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recommendqtton that this Respondent expedite the timetines
for prouiding car parktng spaces is incorrect.

5.2. The sald. Reoort ouoht tg be reulsed. / uodated. bef?re it
cq.n be consid.ered bu thls Hon'ble Tribunal.

5.2.1. I say that the said Report records that the members of the
sai.d. Committee had requested for certain documents,
permissions and record.s in relation to the said Scheme
during their site ,isit on 22nd October, 2021. Further, the
said Report also records, albeit incorrectlA, that the
documents sought bg them uere not prouided to the said
Committee on or before 8th Nouember, 2021 .

5.2.2. I sag ttat on account of (a) this Respondent's oJfice working
on limited occupancy due to the outbreak of Couid 19, and (b)
the large number of documents sought bg the said Committee,
this Respondent could, uide the said Intter, prouide necessary
documents to the said Committee onlA on 3d Nouember, 2O21.

5.2.3. I say that the said Committee ought to haue obtained the
necessary documents, permrbsions ond sa,nctions from the
Slum Rehabilitation Authoity ("SRA") uho is the planning
authoity tDith respect to the said Scheme. Further, I say that
the said Committee ought to haue called for comments from
the SRA in relatinn to the preparation of the said Report.

5.2.4. Houeuer, the sai.d Committee has not taken into account the
said. Ictter and the documents enclosed therein. Therefore, the
said Committee ho's to ansider the said. Letter and make
consequent reuisions and updations to the sai.d Report before
the same can be considered by this Hon'bLe Tribunal.

5.2.5. Admittedlg, the said Report i-s based on incomplete
informatio4 documents and records and is thus inconclustue,
cannot be relied upon and. ought to be reutsed and / or
updated.

5.3. The sa.ld. Commlttee ho's not consldercd thc 2076
EC

5.3.1. I saV that as aforesatd the 2016 EC has been issued uith
respect to the Larger Land t.e. land admeo.suring 83,853.83
square meters. Further, under the 2016 EC, 25 rehab
buildings haue been proposed. The 2O16 EC is ualid for 7
(seuen) gears i.e. up to 27h January, 2023.

5.3.2- I sag that the srlid Committee ha,s not taken into consderation
the fact that the competent authoity has till date issued Letter
of Intent onlg for part ol the Larger land and not for the
entire Lorger Land. Further, tilt date onlV constructed 21
rehab buildings out of those proposed under the 2016 EC.
Therefore, the said Commtttee ha.s not taken into
consideration the fact that this Respondent is Vet in the
process of implementing the scheme as proposed under the
2016 EC and. is not required to complete construction of all
the proposed 25 rehab buildings and prouide 50O car
parking pior to the site inspection held on 22nd October,
2021 bg the said Committee.
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5.4. Selectiue reliance uDon th Respondents Letter d.qted.
7Od Januaru. 2027 [Annexure VI to the sqld Report)
l"L$h Ja,;ug.ru l2tter")

5.4.1. I say that the so;id Committee has not considered the lryh
January Letter tn its entirety and has only relied on portions
of the lryh January Letter.

5.4.2. The 1?th January Letter, inter qlia, records as follows
"The alreadg completed buildings are approued and
constructed as per old DCR where there wqs no prouision
for parktng for such size tenements. In the revised EC the
parking for such size tenements is proposed as per neu)
DCPR o.nd ue are bound to prouide the proposed parking
and ute qre plqnned. the same in our futfu!_glgpggeC
scheme ln the same SRA prolect. We ensure uou that
o.s oer EC Condition ue ulll Drouid.e the sanne before
u-,e cornplete the entire scheme."

5.4.3

5.4.4.

It i.s pertinent to note that the said Committee while
reproductng the aforesaid paragraph of the loth January
Letter in the said Report has not included the underlined
portion where under this Respondent has categoricallg
stated that it u.tilt comptg tDith the condition of prouiding 500
car parking spaces when it is undertaking the construction
of additional rehab buildtngs and rehab tenements as
proposed under the 2016 EC. Therefore, there is no non-
compltance ol the 2O16 EC, as alleged or at all.

I sav that in tight of the above the said Report ought to be
updated prior to the same being taken into consideration.

5.5. The sa.id Report utronqlu records that this Respo'I.de'tt
has not complied wlth the 2076 Ec

5.5.1. Therefore, the said Committee has not considered that this
Respondent is get in the process of implementing the
scheme as proposed under the 2016 EC and is therefore not
required to prouide the entire 5O0 car parking by nou. The
5o1car parking are to be prouided for the entire
deuelopment on the Larger Land, out of which deuelopment
of portton thereof has not Vet commenced and hence the
question of providing 5OO car parking bg nou.t or failure of
prouid.ing 5OO car parking does not ari-se at all.

5.5.2. Therefore, the conclusion of the alLeged 'non-compLiance of the
2016 EC' bA thb Respondent is inconect and ought not to be
corsidered bg thb Hon'bte TribunaL

5.6. There are factual errors ln thc sald Report

5.6. 1. I saV that the allegations in the petition are utth respect to
the car parking to be prouided in the rehab buildings. The
said Report refers to the inspection carried being carried out
on the rehab land hotueuer prouide details of the land uhtch
forms part of the free sate lqnd.

5.6.2. The said Report tnconectly records that the Oberoi Realty
Limited i.s jointlg deueloping the said Scheme uith this

1
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Respondent. The said Scheme is being tmplemented. by this
Respond"ent along with M/s Shree Vrunda Enterpises.
Further, thts Respondent and M/s Shree Vrunda
Enterprises haue entered into a joint uenture with Oberoi
Constnrctions Limited. and Asttr RealtA LLP for deuetoptng a
portion of the Free Sale Component of the said Scheme."

5. We have heard learned Counsels for the parties. Irarned Counsel

for the applicant submitted that the project in question is a part of slum

rehabilitation scheme under which old slums are to be demolished and

slum dwellers provided flats. To cover the cost and provide profit to the

PP, a part of the project is allowed as free sale'component. The present

project is as follows:-

"A. About 2300 tenements constructed in 14 buildings mainly
compromising Ground. + 1O floors and Ground +22 floors.

Parking proulded. Jor these 2,3OO flats = O

B. About 260 super kuury Jlats. Many of these Jlats haue been sold
to renouned. rndustriaftlsts and. Bollytuood Celebs.

Parklng prolided for the 260 Super-Luxury FlaLs = 7726
cars"

6. EC conditions dated 28.01.2016 is as follows:-

"Trafftc congestion near the entry and extt potnts from the roa.ds
adjoining the proposed project stte must be auoided. Parking shoutd
be fullg intemalized. and no public space should be utttized."
(Emphasis supplied).

"Parking for Existtng and Proposed Deuelopment (Sale Buildtng):
1726No's. Rehab: 5OO No's."

7. Despite of above EC condition, not a single parking has been

provided in the rehabilitation tenements resulting in extreme congestion.

In free sale component, parking has been provided and the flats have

been sold. The applicant has relied upon the report of the Committee and

also stand of the PP. Plea of the PP that parking of the rehab component
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will be provided after the entire scheme is completed, is against the EC

condition.

8. Learned Counsel for the Pro-ject Proponent submitted that the

scheme is ongoing project and parking will be provided in due course. EC

condition has been brought only in 2016 and all proposed 25 SRA

buildings have still not been completed.

9. We have duly considered the rival submissions and find that the

stand taken by the PP cannot be accepted. Once it is undisputed that

free sale component flats have been sold, condition for providing parking

in rehab component cannot be deferred. The joint Committee has

categorically found violation of the EC condition. Remedial action needs

to be taken by a joint Committee of statutory regulators.

10. Accordingly, we direct the Slum Rehabilitation Authority in

coordination with SEIAA and SPCB, Maharashtra to hotd joint meeting

within one month and take remedial aclior\ inter-qlis by restraining the

PP from any further alienation till EC condition is complied with or till

the joint Committee finds compliance.

The application is disposed of.

A copy of this order be forwarded to Slum Rehabilitation Authority,

SEIAA and PCB, Maharashtra by e-mail for compliance.

Adarsh Kumar Goel, CP

Sudhir Agarwal, JM
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Febrwary 2, 2O22
Org. Application No. OS l2021$,lzl
SN

Dr. Nagin Nanda, EM

Dr. Vijay Kulkarni, EM

Dr. Afroz Ahmad, EM
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ANNEXURE.'A.2'

F. N o. 22-21 l 2O2O-lA.lll
Govemment of India

Ministry of Environment, Forest and Climate Change
lmpact Assessmcnt Division

Indira ParyavaranBhawan
Jor Bagh Road, Aliganj

New Delhi - 110003
sujit.baju@gov.in

Date: 7lh July, 2O2l

Ofllcc Mcuorandum

gubject: Standerd Operatlag Procedure (SoPl for ldctrtlllc.tlor ard handlhg of
vlolrtloa ca.Ga uadGr EIA lrotlicatloD 20O6 h conpllarce to ordor of
Eon'blc [etlonal Grecn Trlbu!.al ltt O.A, No.34/2O2O WZ - Regaratag.

The Ministry had issued a notification number S.O.8O4(E), dated the
l4tt March, 2017 detailing the process for graat of Tcrms of Reference and
Environmental Clearance in reapect of projects or activitics which have started the
work on site and/or expanded the production beyond the limit of Prior EC or changed
the product mix without obtaining Prior EC under the EIA Notilication, 2006.

2. This Notification was applicable for six months from the date of publication i.e.
14.03.2017 to 13.09.2017 and further based on court direction from 14.03.2018 to
13.04.2018.

3. Hon'ble NGT in Original Application No. 287 of 2O2O in the matter of Dastak
N.G.O. Vs SJmochem Organics Art. Ltd. &Ors. and in applications pertaining to sane
subject mattcr in Origrnal Application No. 298 of 2O2O in Vtleet Nagar Vs. Ccntra.l
Ground Watcr Authority &Ors., vide order dated 03.06.2021 held that '1...) lor post
ulolatlons, the conc?'7.ed authorltles aft lrce to take approptldtE g'ctlon ln
accord.a ce urlth polluter pogs pt{,nclpl', to'Iou,ing duc procesd.

4. Further, the Honble National Green Tribunal in O.A No. 34l2O2O WZ in the
matter of Tanaji B. Gambhire vs. Chief Secretarl., Govern rent of Maharashtra and
ors., vide order datcd 24.05.2021 has dirccted that'...c p"opa" s,oP be lojd doum
lo" grarat of EC ln such cds€s so cs to address tle gqs l^ blndlng lout and
practlcc betng atncntlg follou*d. Thc llooF mdg o.lso conslder clrculatlng such
SoP ro all sELIAI{S ln thc cou,,r,trgP.

5. Ttrercfore, in compliance to the directions of the Hon'ble NGT a Stardard
Operating Procedure (SoP) for dealing with violation cases is rcquired to be drawn.The
Ministry is also seizid of difrerent cateSories of Violation' cases which hav€ becn
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pcnding for want of an approved stiuctural/procedural frameq/ork based on ,polluter

Pags Principle' atd 'Principle oJ Proportionality '. It is undoubtedly important that
action under statutory provisiona is taken against the defaulters/violators and a
decision on the closure of tl1e project or activity or otherwise is taken expeditiously,

6. In the light of the above directions of the Hontle Tribunai and the issues
involved, the matter has accordingly been exarnined in detail in the Ministry. A
detajled SoP has accordingly been framed arrd is outlined herein. The SoP is also
guided by the observations / decisions of the Honble Courts wherein principles of
proportionality and polluters pay have becn ouuined.

7. Relevalt Court Ca3ca oa the lssuc: It is noted that while deciding issucs related
to violations of the Environment Protcction Act, 1986 on account of running the
project/activity without prior enviionmental clearance or in excess of capacity allowed
in such clearances, the llolr'blc cousts have, lnter-dlla. dcllbaratcd on varioua
facets lnvoMog 'rrloletlon' ceses and havc cluaciatcd prhclplcs of
'Poporttorsltt/ rad 'Polluter Pays' in various decisions viz. Industrial Council for
Enviro-Legal Action Vs Union of India {the Bichhri vi.Uage industrial pollution case)
(1996 SCC I3l 212); Alembic Pharmaceutica-ls Ltd. Vs Rohit Prajapati & Ors. (C.A. No.
1526 of 2016, order dated 1.4.2O2O'l and Hindustan Copper Limited Vs Union of India
in (W.P. (C) No. 2364 of 2014, order dated 28.11.2014). The salient extracts of the
judgements a.re as under:

Issue l: Propoaal for grant of EnvlronE€ntal Clearalco h vlolatlon caaea - to bs
concidsred on uerlts:

3ho
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l. Ilontle Etgb Coutt of .rhad.Lald ln the Eattcr of lllndurtea Coppor Llaited
vr Uilon of l,ldts tr W,P. (Cl No, 2364 of2014' vlde ordor d.ted 28.11.2014

Held \...) action for alleged uiolation uould be an independ.ent and
separate proceeding and therelore, consideration of proposal for
enubonment clearane cannat await initiation ol action ogainst th.e project
proponenlo

'(...) the proposal of the petitioner @mPang for envlroa,rne,,tal
c,e.Ir.r:nce must bc cxamtneil ort ltt n?,.rlts' lndependcnt of ang
propoacd, actlon Ior thc allcged ulolalc.on of tha cn:vlron;trc.ntzl la ta,s.'

It. HoarblG uadnr lltgh Court lu the B.tter of Puduchcrrrt EnvltonEcnt
Protecuo! Asroclatlon Vr The Ualon of Indle h w.P. No. 11189 of 2017, vtd.
order datcd f3.1O.2017

Held '27. The question is uthether an establishment @ntributitg to the
eanomg of the ceuntry ond prouiditg livelilaod to tundreds of peoPle

should be closed down onlg because offailttte to obtain Prior environmental
dearane, euen though the establishment mag not otheuise be uiolating
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IloD'ble SupreEe Court in thc satter of AleEbic Pbarmaceutlcals Ltd. Vs Rohit
Ptqjapati & OrE. h C.A. No. 1526 of2016, vide order dated 1.4.2O2O

Held: '(...) thls Court muat take a balo,nced approach uhich holds thc
industries to acroutrt for tauing opetdted. uittlout envircnnental
clearances in the past uithout ordering a closure of operotions. The

directions of ttg NGT for tfle reuocation of the ECs and Ior closure of th.e

units do not actord urlth ttr€ prfi,a'clple of pr?/porlrton,,,lltg'

bsue 4: 'Pollutcr paya' prhclple &
&

Ia3ue 5: Coata for rernedlal , earures implicit in Sections 3 & 5 of Environment

{Protection) Act, 1986.

Ilon'ble Supreue Court ln thc raattcr of I[dlan Councll for Envko- Lcgal Actlon
Vs Unlou of Indla (tho Btchhrt vtllagc hdustrtal Pollutlon case) ia (1996 SCC [3t
2t2l

EeW:
a) The Central Gouenment is empouered to take all tLeasures altd' issue
all svch directions as are called for the aboue pt4nse. The said pou.rcrs

uill lrnclntdc glvlttg dlttct:lons ,.. and dso tle Pouar to brt rose t E cost
oJ rcnzcdlel neasures on the offending industry and utilia the amount so

reauered, for earrying out remedial meqsures.. -.-...

3h)
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polhttion lauts or the pollutb\ il anC, en @nue ierilg and elfectiuely be
checked Tle anstser ,,lcctsaar,,tg hos to ba tn the negati[r.'

"29. It is reiterated. thot protectbn of enuironnent and. preuention of
envitoni8ntal poUution and degrudation are non-negotiable- At the s@me
time, the Cottft cannot ahogether igore tlle eanomy ol thc N@tion and the
need to protect the liuelihsd of hundreds of emplogees emploged in
prokds, which as stated aboue, othenaise amplg rtith or can be made to
anptg with rarms.'

Issue 2: Elvlrolmcatal Clceraace - Prorpcctlvc & Eot Gx-t ost facto:

Eor'ble 8upreDc Co[rt lD th3 Estter of Cot rmon Cruls Vr Udoa of Iadte t!
W.P. (Cl !to. ll4 of2014, vldG ordGs d.ted,2.E.2O17

Held: '(...) an EC uill come into fore not earlle" th4; the dab oJ lts
grant'

Issue 3: 'P:lD.olplcr of Proportlonallty' - to bc apptled:
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b) I*vlf ol costs ttqulrcd lor carrylng oat t2t ld,dl4'l nwasut-s ls
tntpltclt hr Sectaons 3 anil 5 which are auched in uery uide and
expaa,siue languoge. *c,ions 3 and 5 of the Envirorunent (Protectton) Act
1986, apart fum other proui-sbns oJ Watel and. At Acts, empotter the
Gotetnment to make all such diections and tqke all such mea.sures as
are ne@ssary or expedient for proteding and. promoting the
'environment', tuhich expression has been defared in uery wide an-d

eryansiue tenns in &ction 2 (a) of the Enuironncnt (Protection) Act. This
pouer includes the pouer to prohibit an actiuitg, close an industry, direct
to @ftg out remedial meosures, and. wlereuer neesso.ry impase the cost
of remedial mea.sures upotthe olfending industry.

c) The question of liabilitg of tle respondents to defrdg thE cr,sts of
renBdial .7leasures en also be looked into from ac@pted. universallg
sound principle, viz., the "Polltttet Pags" Prlnclple. "The poLuter paAs
principle dema,,nds that the financidl costs of preuenting or remedgirtg
d.amage caused bg potlution should lie wilh the underTakings uhich
cause th.e polhttio4 or produ@ the g@ds ulhich utse the pollution'.

8. L€gal provisions:

i. The Enyironment (Protection) Act, 1986 mandates the Central Government to take
all measures as it deems necessar]. or expedient for the purpose of protecting and
improving the quality of the environment and prevcnting, controlling and abating
environmental pollution (refercnce sub-section (1) of Section 3 of EnviloEment
(Protection) Act, 1986). Further, clause (xivl of sub-section (2) of Section 3 of thc
Environment (Protection) Act, 1986 speciEes that the measures stipulated under sub-
section (1) of Section 3 of the Environment (Protection) Act 1986 includes 'such other
m.atters o.s th.e Central Gouemnent deems neccssary or expedtent lor tle Wrpose of
secttring efedirn implementation of th.e proubions oJ thi.s Acf .

ii. Further, notwitttstanding anything containcd in any other law but subject to the
provisions of t}te Environmcnt Protection Act, 1986, Section 5 of the EnvironGent
(Protcction) Act, 1986, provides that the Centra.l Government may, in the exercise of
powers and performancc of Central Govemmcnt functions under the said Act, issue
dtections in writing to any person, ollicer or aly authority and such person, oflicer or
authority shall be bound to comply wittl such directions.

9. Delinitio! of Violatiolr atld Non-compllance:

The Standard Operating Procedure (SoP) considers Violation' & 'Non-
compliance' from the following perspective:

w
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ii. Projects not allowable/permissible, for grant of EC, aa per extant legulations: To be
dcuollahed.

iii. Projects allowable/permissible, if prior EC had been taken as per extant
regulations: to be clorad u!.ttl EC ls gralted (tf no prtor EC baE bc.a takeD) or to
revert to pertltlttod pioductio[ level (ltr care prlor DC haa bce!. graDtedl.

iv. Polluter peF: ViolBtors to pay for violation period - proportionate to the scale of
project and extent of coEatercial transaction.

v. Setting up a mcchanism for reporting oI violation to the regulatory authority(ies)

11. SOP for dealbg wtth the vlolatlon cBses:

Step l: Closure or Revklotr

Stcp 2: Actlon urder Envlroamcttt lProJcctlorl Act, 1986

Action under section 15 read with sectionlg of t.l1e Environment {Protection) Act, 1986
shall be initiatcd aSainst t]rc viol,ators.

a\,

Sl no. Status of EC Actiolrs
1 U no prior EC has bccn taken Ordcr to closc its operation

If prior EC is availabte for
existing/old unit

Order to revert the ectivity/
productio[ to permfugible limit8.

3 If prior EC was not required for
earlier production level but is now
required

Rertrlct tbc actlvlty/productlo! to
the extent to which prior EC was not
required.
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i. 'Violation" means cases whcre projects have eithcr started the construction work or
installation or excavation, whichever is earlier, on site or have expanded the
production capacity and / or project area beyond the limit specilied in the
Environmenta.l Clearance {Prior-EC) without obtaining Prior-EC or change of scope
without prior approval from the Ministry.

ii. "Non-compliance" means non-compliance of terms and conditions prescribed by the
Regulatory Authority in the Prior Environment Clearance accorded to the project.

1O. Statrdsrd Operatlng Proccduro - Guldlng Hnclplea:

i. Without prejudice to any other consequences, actloo has to be lEltlated uttder
sectio! 15 read wlth section 19 of The Environment (Protection) Act, 1986 againlt
all vlolatlor8.

2
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Step: 3: Appraisal undet EtA Nottfrcatlon, 2OO6

The permissibil.ity of the project shall be examined from the perspective of whether
such activity/project was ar a.ll eligible for the grant of prior EC.

A. If not permisslble:

i. The project shall be ordercd for thc dcaotitlotr/cloaurc after lssulng shor cau3€
aotlce ead provld&rg rq opporturlty of hcarlng.

Ex If a red industry is fundioning in a CRZ-I area which means that the actiuitg :a.as, in
the fwst plae, not permitted. qt tle tttg oJ @mnenement ol project. Therefore, the
actiuitg is t1pt permissible ond th.erefore it sh,,lt be clos.d & dernoEslBd.

ii, Respective regulatory authorities sha.ll issue dilections under section 5 of thc
Environment (Protection) Act, 1986 for such closure & demolition of the
proj ect/ activity.

B. If perai$lble:

i. As per extant regulations at the time oi scoping, if it is viewed tiat the project
activity is otherwise permissible, Terms of Reference (TOR) sha-ll be issued with
directions to complete the impact assessment studies & submit Environmental lmpact
Assessment (EIA) report & Environmental Management Plan (EMP) irr a time bound
manner.

ii. Such cases of violation shall be subject to appropriate
(a) Damage Assessment

(b) Reme dial Plan and
(c) Community Augrrentation Plan by the Centla.l level Sectora.l Expert Appraisal

Committees or State/Union Territory level Expert Appraisal Committees, as the case
may be.

iii. The Competent Authority shall issue directioos to the project proponent, under
section 5 of the Environment (Protection) Act, 1986 on case to case basis marrdating
payment of such amount (as may be determined based on Polluters Pay principle) and
undertaking activities relatinB to Rernedial Pla.rl ald Community Augmentation PIan
(to restore environmental damage caused iactuding its social aspects).

iv. Upon submission of the EIA & EMP report, the project shall be appraised by the
Central Sectoral Expert Appraisal Committees or the State/Union Territory I-cvel
Expert Appraisal Committees, as the case may be, as if it was a new proposal. If, on
examination of the EIA/EMP report, the project is considered permissible for operation
as per extajrt regulations, t}le requisite Environmental Cleararrce sha]l be
issued whlch shall be effectlve fro![ the date of lssue-

v. However, during appraisa.l after exa-rnination if it is found that even though the
project may be perElssible but not ervlroamentElly sustaLrable ltr itc presctrt

+A,

I

I

1
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fottn/conagunuoD/feature. then the project shall be directed to be modillcd so
thet thc ptoject would bc envlrotEentelly 3ustrimble.
vi. If, howwer, it is not considered appropriate to issue EC, the project shall be
directed to be deEolbhed/ clored. If such proposrl Ir a cs3a of crpaasloa, thc
project sh.Il be directed to rcvert bect to the extert of acuvlty for whtch EC had
bcetr grrlted earlJer or to tevert bect to the extert of ectlvlty for wblch ElC Fa3
lrot requlted las the ci.e may be).

vii. Central Sectoral Expert Appraisal Committee8 or the State/Union Territory Level
Expert Appraisal Comrnittees, as the case may be, nay insist upon public hearing to
be conducted for such categories of projects for which the EIA Notifrcation 2006, as
amended from time to time, requires the public hearing to be conducted.
viii. The project proponent will be required to subalt a betrk guaraDtcc €quivalcD.t to
the rmouat of Rcmedhtloa Plaa erld Natural & ComtEuBlty Resource
AugEcntatlotr Plan wlth CGatral / tbe Ststc Pollutlon Coatrol Boerd (depeldttrg
oo whether lt lr sppr.ised &t Mlntstry or by SEIAA). The quantilication of such
liabfity will be recommende d by Expert Appraisal Committee and finalized by
Regulatory Authority. The bark guaiarrtee sha.ll be deposited prior to the grant of
environmental clearancc and wlll be releered efter ruccegrful lEplcmeltatlo! of
th€ Reoedletlon plen aad ttaturel & Commualty Re3ource AugEetrtatlo!1 Plar.

Note - The activities, as per above clauses, shall be undertaken simultaneously
wherever feasible. Environmental Clearance, if granted, to such projects or activities,
after due appraisal of EIA/EMP report, rhall be elfectlve oaly from tbe datc of
l5ruasce ofauch cleareace and shall be subject to compliance of obligations towards
Damage Assessment, Remedial Plan & Community Augrnentation Plan, etc. imalized
in each case.

12. Peaalty provisions for Vlolatiot!, caaes and app[catlotlsr

a. For rtew proJectsl

Vhera op€rruo! hrt not conEe[ced: lolo of t]re total project cost incurred up
to the date of liling of application along with EIA/EMP rcportt lEx: Rs.I takh for
project cost of Rs- l Crl
Where operctlon! hcv. comrlelced wlthout ElC: I% of tlte total project cost
iqcurred up to the date of lfing of application along with EIA/EMP rcport PLUS
O.25% of the total tumover during the period of violation. {Ex: For Rs.100 Cr
project cost and Rs.100 Cr total turnover, the penalty shall be Rs.l Cr + Rs.

0.25 Cr = Rs.1.25 Crl

a

lt
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b. For expa[sloa proJects:

12.1. Without prejudice to obligation as per (a) & (b) above, where t].e project or
activity is considered for appraisal as above & the Fojcct proponent fails to provide
required information or requisite docuroents or cornpletc thc requisite study for the
purpose of EIA/EMP reports oi do€s not furnish such reports within such period, as
spccified by the appraisa.l comnittee, without reasonable cause, it sha.ll bc inferred
that tle project proponent is not serious enough and the project or activity shall be
directed to be demolished / closed.

12.2. "fhe percentage rates, as above, shall be ha.lved if the project proponent suo-moto
ieports such violations without such violations coming to the knowledge of the
Government either on inquiry or complaint.

I2.3. The penalty, as above, shall be in addition to liability for carrying out various
remedial measures which shall be worked out based on the damage assessment for
quantifying the envi.ronmental damage caused due to unauthorized project activity las
per Step 3 enumerated abovel.

13, Ideltificatiolr of Violation caseal

With a view to protecting the environment and to expeditiously bring violators into
a rcgulatory regime so as to prevent & control enytonment damage caused by such
violation & to determine whether operation of such projects is pcrmissible and to take
action stipulated under Section 15 of the EnvhonEent (Protection) Act, 1986 for
contiavention of the provisions of the said Act, Rules, orders and directions, it is
expedient to also ideqtify the cases of violation, cxaminc and appraise such projects so

as to refrain t}lem from causing further environoental damage and also to compensate
for causing damage to the enviroqment.ftrerefore, in exercisc of the powers conferred
undcr Section 5 of the Environment (hotection) Act, 1986, the Ccntral Govcrnment
hereby directs that:-

State Pollution Control Boa.rds & Union Territory Pollution Cootrol Committees,
before grant or renewal of Consents uRd€r Water(Prevention & Control of
Pollution) Act, 1974 & Air (Prevention& Control of Poltution) Act, 1981, sha.[
cnsure that the project proponents applies for or possess valid Prior

w Pate 8 of 9
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i. Ilbere operatlou/producuor wlth cxpaadcd capaclty ht3 aot cotD.Delced:
1olo of t}re project cost, attributable to t]1e o(pansion, incurred up to the date of
Eling of application along with EIA/EMP report.

ii. Wharc operatlor/ productlon wlth Gxpsnded capactty heve commeuccd:
lolo of tle project cost (attributable to tJte expansion activity) incurred upto the
date of filing of application along with EIA/EMP report PLUS O.25% of thc total
turnover (attributable to the expanded activity/capacity) involved during the
period of violation.

l.
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Eavironrnental Clearancc io terrae of extalt EIA Notiflcation and shall not grant
or renew CTO (Consent to Opcrate) unless Environment Clearanc,c (if
applicable) has been obtained.
The Centtal Pollution Control Board, all State Pollution Control Boards and all
Union Territory Pollution Control Comoittees shall identify cases of violation
uader thcir respective jurisdiction, report such cases to the Mirtistry or
State/Union Territory Level Environmental Impact Assessment Authority, as
the case may be and also revoke CTO, if granted to the unit alter giving an
opportunity of being heard.
The Centra.l Pollution Control Board, all State Pollution Control Boards and all
Union Territory Pollution Co[trol Com-mittees shall expeditiously examine the
references, reccived Aom public and other bodies, relating to violations and take
necessaly steps as per (ii) above.

14. This is issued with the approval of the Competent Auttrority.

11

IU

f7^=116,,
(Dr. Sujlt KuE6r Bsjpfyeel

Joint Secretrry (IA,
To

1. Cbairpcrson/MeEber Secretary of Central Pollution Control Board

2. Chairperson/Member Secretaries of all the SEIAAs/SEACS

3, Chairman/ Members of all the Expert Appraisal Committees

4. Chairman/ Members of a.ll the State Pollution Contlol Boards and Union
TeEitory PoUution Control Committees

Copy for information:

1. PS to Hon'ble Minister for Environment, Forest alrd Climat€ Chaige

2. PS to Honble MoS for Environment, Forest and Climate Change

3. PPS to Secretary(EF&Cc)

4. PPS to AS(RS) / AS (RA)i AS 0JD)/ JS(Jr) / JS (MP)/ JS (NPG)

5. A[ the oflicers of IA Division

6. Website of MoEP&CCIPARIVESH/GuaId f e
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Copy Fy email) also forwarded to thc Registrar, NGT, in compliance to instruction
giyen in O.A No. 34/2020 wz in the matter of Tanaji B. Gambhire vs. Chief Secretary,
Governoent of Maharashtra and ors.(order dated 24.OS.2O2ll.
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